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328 HARVARD LAW REVIEW 

In re Law Guarantee Trust and Accident Society, Ltd., [1914] W. N. 291 
(Eng. C. A.). 

For a discussion of the principles underlying the liability of a re-insurer in 
this and similar cases, see Notes, p. 302. 

Interstate Commerce — Control by States — Railroad Regu- 
lation — Regulations by State Commission as to Demurrage. — The 
Michigan Railroad Commission passed certain demurrage rules applicable to 
all traffic originating or terminating within the state. In respect to the time 
allowance for loading and unloading, these rules differed materially from those 
tentatively indorsed by the Interstate Commerce Commission. The plaintiff 
asks for an injunction restraining the enforcement of the state commission's 
rules. Held, that the injunction will be granted as to interstate shipments, and 
denied as to intrastate shipments. Michigan Central R. Co. v. Michigan Rail- 
road Commission, 148 N. W. 800 (Mich.). 

The court distinguishes the Shreveport Rate Cases on the ground that 
there the Interstate Commerce Commission had made a finding that 
the regulation as to intrastate commerce was an unreasonable interference 
with commerce between the states. This distinction seems valid. The federal 
power to regulate intrastate commerce arises solely as an incident to the power 
to control interstate commerce. Until the protection of the latter necessitates 
federal interference, the control of the states over the former should be abso- 
lute. See The Shreveport Rate Cases, 234 U. S. 342; for discussion, see 28 
Harv. L. Rev. 34, 113. For a criticism of a decision contrary to the principal 
case, see 27 Harv. L. Rev. 388. 

Landlord and Tenant — Conditions and Covenants in Leases — 
Breach of Condition: Waiver or Breach by Application to Compel 
Lessee's Receiver to Elect to Adopt or Renounce the Lease. — The 
defendants were appointed receivers of an insolvent lessee, and the plaintiff, 
the lessor, applied to the court to fix a time within which the receivers should 
either "adopt or renounce the lease." The receivers thereupon assumed the 
lease, and the plaintiff now asks for authority to dispossess them, under his 
right to reenter for default in rent, unless they pay back rent which accrued 
before the receivership. Held, that the petition be denied, on the ground that 
the plaintiff has waived the breach. Durand & Co. v. Howard &■ Co., 216 Fed. 
585 (C. C. A. ; 2d Circ). 

A receiver in insolvency, like a trustee in bankruptcy, may adopt a lease 
owned by the debtor, at his election. See Carswell v. Farmers' Loan & Trust 
Co., 74 Fed. 88, 91. But he has no power of eminent domain, and must 
take subject to the landlord's right to declare a forfeiture for defaults by the 
tenant. Farmers' Loan 6° Trust Co. v. Northern Pacific R. Co., 58 Fed. 257, 
265. In the principal case, therefore, in the absence of a waiver of the breach 
of condition by the landlord, the receiver was not entitled even in equity to 
keep possession without payment of all back rent. See Fleming v. Fleming Hotel 
Co., 69 N. J. Eq. 715, 61 Atl. 157. The majority of the court, however, felt 
that the landlord's application to the court to compel the receivers to make 
their election constituted such a waiver. It is true that in order to avoid for- 
feiture the courts will spell out a waiver from any act by the landlord recog- 
nizing the continued existence of the tenancy. Hasterlik v. Olson, 218 111. 411, 
75 N. E. 1002; Brooks v. Rodgers, 99 Ala. 433, 12 So. 61. Thus the acceptance 
of rent accruing after breach, or the institution of legal proceedings based on 
the relation of landlord and tenant, will conclude the landlord. Conger v. 
Duryee, 90 N. Y. 594; Jackson v. Allen, 3 Cow. (N. Y.) 220; Moore v. Ull- 
coats Mining Co., [1908], 1 Ch. 575. Mention of the lease as existing in sub- 
sequent negotiations, or in a receipt for prior rent have also been held to 



